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ANSWERS for William C ockburn Merchant 
in Edinburgh, and Mr, Robert Dallas his Aſſigny, 

ö To the Petition given in igainſt them by Mr. 

John Cockburn Sheriff Clerk of Air. . 


Iliam Coctburn having occaſion for ſome time to reſide 
at. London with his Family, He grants an Aſſignation 10 
Mr: Dallas in Truſt of ſeveral ſmal Debts and Accompts, 
and among others, of what was cwing to him by Mr. 
| John Cockbarn his Brother, whereof rhere was $1 0 
by a. Holograph Ticket, and the xeſt was for Aceompts of Merehant Ware, 

furniſhed to him for the uſe of his Wiſe and Daughter: Mr. Dallas in my 
abſence, having called the ſaid Mr. John among others my Debitors, in a 
Summons beto e your Lordſhips, Lybelling the ſaid Ticket, and other Arti- 
cles of Accompt, reſting by him to me; The Libel is referred to the Defen- 
; ders Oaths, and a Term aſſigned them to depone ; And Mr. John was of con. 
ſent delayed till the firſt of June, and after he came in, he and I had ſeveral 
Meetings before our Friends, in order to a ſettlement 5 And I being ordex- 
ed togive in my Accompt ot what I could juſtly charge him with, I did wich- 
out regard to what had been lybelled, make an particulac Accompt, within 
what he juſtly owed me, and for refreſhing his Memory, I ſet down what I 
had received, conform to my Books, and drew out the Ballance, in which Ac- 
compt, I ſtated the ſaid 8 1 116. as an Article reſting to me by his Ticker, 
which bears to be for Money that he had uplifted trom a Debitor ot, mine. in 
the Countrey: As alſo. I produced the double of a Recept, granted by me 
to Mr. Joby for 200 lib. Scots, beating expreſly, to be in pat of payment 
of a greater Accompt of Merchant Waie, due by him to me: As allo, the 
Accompt it ſelf, which did contain 365 4b. And for further aſtructing that 
the ſupperplus of this Accompt, over the 200. 4b. received, was yet reſting, 
Lproguceda miſſivs Letter, writen and ſubſcribed by. Mr. John, after the date 
ol the Recept, which was an Anſwer to my Wife ot ſeveral Letters, that both 
ſhe and I had writento him to pay his Accompts; and in which Letter he makes 
. a great many Apologies, and Expoſtulates with her, that ſhe ſhould make a- 
ny Queſtion of his thankful Payment ot what he owed to his Brother, and 
offered poſſitively to prove by Mr. Johns Oath, That the Fete of- 
that 200 lib. was in his own hand, bearing to be in part of payment of agrea- 
ter Accompt, And that ſince the date ol that Receipt, and miſſive Letter, he 
had never teceived a fix pence from him, nor any by his Order: But to all 
thir Inſtructions, Mr. John anſwered, that the Lybel was ſimply referred to 
his Oath, and notwithſtanding of his Ticket, the ſaid Recept, and miſſivs Let- 
ter, he was clear to depone that he was not reſting awing à ſix pence, and ra- 
fuſed to depons in any other Terms; Whereupon William Cockburn confi. 
dering that there was nothing extracted in the Proceſs. and that he had Mr. 

John fis Ticket for 8 1 lib. And that he himſelf had a Recept of 200 lib. in 
part of payment of a greater Accompt, and had thereafter writen the Letter 
abovementioned, He applyes to my Lord Newbyth, who was Ordinar in the 
Cauſe, for a new Hearing, and accordingly being heard, he reſumed the ſaids 
two particulars in the Lybel, and e Join. his Holograph TOO, 
en „ — 


(2) 
for proving the firſt, and was content toreferr his Subſcription to his Oath, he 
being preſent at the Bar. And for the other Article of 365. lib. for Mert 


chant Ware, he offered to prove by his Oath, that he had acctþted of a Re- 
cept of 200 lib. in part of payment, and that ſince the date thereof, he had ne- 
ver payed him a fix pence; and in theſe Terms he was inſtanily content to 
furniſh him with an Act te depone, albeit Mr. 70h did not deny the Ticket to be 
his hand Writ, nor yet the having of the ſaid partcular Receipt, yet his Advocates 
refuſed to enter upon any new Debate, adhereing to the former Interloquitor, 
referring all to Mr. Joby's Oath : But in regard there was nothing Extracted, 
and that the Ticket was inſtantly produced with the (aid miſſive Letter, My 


Lord Newbyth enclined to ſuſtain the Ticket as probative, except the Deſen- 


fender denyed the Subſcription: And in that cafe allowed him to Depone, 
As alſo to find it Relevant, that Mr. John had a partial Receipt of 200 116. in 
part of payment or a greater Accompr, to oblige him to Depone, that he had 
payed the ſuperplus of the Accompt ſince the Date of the Receipt ; But no- 


thing could fatisfie Mr. John, but the former Interloquitor refering all to his 
| Oath, and whether or not he was Reſting, Owing the particulars Lybelled, 


yet at laſt his Adyocates agreed to take up the Licket and Miſſive Letter to ſee; 
And in the mean time without making any Application to the Lord Oidinary, 
they give in a Bill wherein they do not ofler to Complain ot the Juſtice of the 
-laſt Interloquitor, which indeed they could not do; But they pretend that 
the ſormet Interloquitor referring the Lybel to Oath, being ſigned the laſt Seſ- 
ſion, they were not obliged to Anſwer, without an expreſs warrand trom tha 
Lords, and tepreſents how they had applyed to my Lord Aberurchil Ordinary 
upon the Witneſſes for the benefite of an Act, and that he had ordered the 
Act to be furniſhed betiwxt and Friday thereafter : And therefore craving that 
ſeing the Act was not furniſhed, the Lords would abſolve him from this in- 
ſtance, and Modity Expences. 

To all which it is Anſwered for William Cockburn, That it was never hi- 
therto pretended but that a purſuer who had formetly referred the Articles 
of his Lybel to the Defenders Oath ; And coming atterwards, and before any 


thing was Extracted, tobe Maſter of Inſtructions in Write, might procure 


a new Calling, and produce theſe Inſtructions. which any reaſonable De- 
fender would think a tavour done to him, but never did any Man pretend, that 
becauſe of a ſigned Interloquitor, where nothing was Extracted, referring a 
point to Oath ; That the Purſuer before Extract, or the Defenders Dez 
poning could not make uſe of Inſtructions in Writ to alter the former Interlo- 


quitor, and all that's pretendedis, that the Lord Ordinary could not do it by 


Act of Sederunt, without Your Lordſhips warrand, which is ſeldom or never 
objected to a Purſuer : Thedeſignot the Act of Sederunt being to oblige De: 
fenders, to Apply within ſix days, and all that the Lord Ordinary did, was 
to allow the Defenders Procurators to ſee the Inſtructions produced, which 
was at their own deſire. 

In reſpect whereof, The Deſire of the Bill ought to be refuſed, and the 
Cauſe remitted tomy Lord Ordinary, And whereas Mr. John craves 
Expences for his attendance, the purſuer has much better reaſons, 
which he forbears torepreſent, becauſe of bis Relation, and refers it 
to the Lords con(deration, if it be either friendly or ju for the De- 
. fender, to preis ſo much to have his Oath taken upon the points of the 
Ly : And whether or uot he be Refting, Owing, when the Pur ſuer 

produces Written Inſtructious under his own Hand, to bis own and 
every bodies Convitzien. | 


